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FEDERAL ELECTION COMMISSION
599 E Strest, N.W,
‘Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT
MUR: 6250
DATE COMPLAINT FILED: February 16, 2010
DATES OF NOTIFICATION: February 23, 2010,
April 16, 2010, and April 20, 2010
LAST RESPONSE RECEIVED: May 4, 2010
DATE ACTIVATED: May 26, 2010

EXPIRATION OF SOL: June 19, 2014 (carliest) —

February 2, 2015 (latest)
COMPLAINANT: Jon A. Zahm
RESPONDENTS: Ethan Hastert for Congress Committee and Larry Nelson,
in his official capacity as treasurer
Ethan Hastert
Burnham Strategies Group, LLC
Brad Hahn
3. Dexnils Hastest
RELEVANT STATUTES 2 US.C. § 441a(a)1)
AND REGULATIONS: 2US.C. § 441a(f)
2 US.C. § 441b(a) ]
2US.C. § 434(b)2) S m
11 CFR §100.52(2), @)XDand(d)2) ¢ § §§
11CPR. §100.74 m — X5m
11 CFR. § 114.9(a)1) and (2) — * 25
> 3 a7
INTERNAL REPORTS CHECKED: Disclosure Reports n 2G
N S
N =

FEDERAL AGENCIES CHECKED: None
1L INTRORHCTION

This matter concerns allegations that respondents made excessive in-kind contributions,
and possibly prohibited corporate contributions, in connection with campaign consulting and
media services provided either without charge or at less than the usual and normal charge for
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such services to Ethan Hastert’s 2010 campaign for the U.S. House of Representatives in Illinois’
14® Congressional District.! See 2 U.S.C. §§ 441a(a)(1) and 441b(a). Based on our review of
the available information, it does not appear that Burnham Strategies Group, LLC provided any
campaigneomulﬁngormedinsavieesmEthmHmaurwBthmEWfoer
Committee and Larry Nelson, in his official capacity as treasurer, (“the Committee™). The
consulting and imedia services previded by the company’s partner, Brad Hahn, to Ethan Hastert
and iir: Coneniitine anpeyr 1o heve been mede on an individmsi volwntes basis mad weres minimmi
and imgidestel. Leutly, there appeans to be 5o cosmction betwusen the slleged disbumaments
made by J. Dennis Hastert to Burnham Strategies and any services Brad Hahn may have provided
to the Committee. Therefore, we recommend that the Commission find no reasan to believe any
of the respondents violated the Federal Election Campaign Act of 1971, as amended, (“the Act”)
and close the file in this matter.
0. FACTUAL AND LEGAL ANALYSIS

A. Complaint and Response

Complainant alleges that Burnham Strategies and Brad Hahn provided campaign
consulting and media services exceeding $2,400 in value, without charge to the Committee and
Ethan Hasturt, thevvisw tesulting in em excessiwe in-kind ewnritanion in visiation 2 US.C.
§ 4412(a)(1). Tiose allogations are basad on information derived fican two newspaper articies

! Complainant has requested that his complaint be withdrawn. See Letter from Mr. Zahm to CELA, dated April 27,
2010. However, the Commission is empowered to review a complaint properly filed with it and to take action which
it deems appropriate under the Act. 2 U.S.C. § 437g(a)(1)and 11 C.F.R. § 111.4. A request for withdrawal of a
complaint will not prevent the Commission from taking appropriate action under the Act. See Letter from CELA to
Mr. Zahm, dated May 7, 2010.
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mentioned in the complaint.? Complaint, at 1 - 2, The first article in the DAILY HERALD reported
that Burnham Strategies was overseeing the campaign: “[t]hat firepower has netted Ethan Hastert
about $87,000 in campaign contributions.” According to the news article, Ethan Hastert “said
he’s pleased with raising a little less than $87,000 in about two weeks. The next step is getting
out and taiking to voters and local leaders, ....” Hastert Gets Congressional Campaign in Full
Swihg Priday, DALLY HERALD by James Fuller, 7/21/09 (the “Jaly 21 article™).

The seoomnd article, aiso in the DALY HERALD, reported that Mr. Hahn eexd Biynham
Strategies “initially thought they jght lilp Ethsn Eaatert run his Coagrensictal cempaign,” but
“the relationship ended with ons ncws release and fielding a cauple medlia calls.” Hastert
Campaign Won't Report Controversial Contribution, DALY HERALD by James Fuller, with Daily
Herald Politics and Projects Editor Joseph Ryan contributing, 1/21/10 (the “January 21 asticle™).
According to the article, Mr. Hahn wrote a news release for the initial announcement of the
campaign and did not charge anything for it: “[sJo when Hahn wrote the news release, [Hahn]
said he did it because he knew Ethan and supported him. It wasn’t to get paid.” /d. “‘It wasa
one-page news release,” Hahn said. ‘I wouldn’t even know what to charge.™ Id. The news article
reported that Mir. Habm typically charges a fee to write a news release and field media calls in his
everniay pufamsion, theogh the atiicie did mot mention the amoeat of his ustal sharge. /d.
Angrew Nelms, tha Conmittee’s spokemman, reportedly said that the Commities did not see the
need to report Mr. Hahn'’s work in contribution disclosure reports: “‘Brad just did that ane news

2 According to Dun & Bradstreet (“D&B™) reports, Burnham Strategies Group, LLC is a limited liability company
with two principals: Brad Hahn and David W. From. The company’s Web site states that it is a professional election
campaign, advocacy, and communications consulting firm, and its partners, Mr. Habn and Mr. From, were staffers of
former U.S. House Speaker J. Dennis Hastert. See hitp:/burnhamsirategies.com accessed June 23, 2010. Former-
speaker Hastert is the father of candidate, Ethan Hastert. See Response, dated Mxy 4, 2010, at footnote 1.
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release in the very first days of the campaign,” Nelms said. ‘There’s never been any work done
since. It took him probably 10 minutes. He’s never done any other work for us.’” Id.

Complainant alleges that the services provided by Brad Hahn to the Committee did not
constitute volunteer services, rather, his services were “made in contemplation of Burnham
Strategies being retained by Hastert to manage the campaign.” Complaint, at 3. Based on this
allegation, complainant concludes titat the Commiteee snd Ethan Iaxtert received an éxcessive
in-kimti contritestinn fiont Bumbeam Strategics and Bssd Habe andl the Canoaittee faibad th
discloae its meeipt on its repests filad with the Commistion, in violation of 2 U.S.C. §§ 441a(f)
and 434(b)(2). Complaint, at 3-4,

Complainant altemnatively alleges that if Burnham Strategies, a limited liability compeny,
elects to be treated by the Internal Revenue Service as a corporation, then any contribution from
it to the Committee should be treated as a contribution from a corporation. 11 C.F.R.

§ 110.1(gX3). If so, the complaint alleges, Burnham Strategies made, and the Committee and
Ethan Hastert received, a prohibited corporate contribution by providing campaign services
without charge to the Committee, in violation of the Act. 2 U.S.C. § 441b(a).

Complainut further alleges that former-Speake: Hastert may have-made un excousive in-
kind contribation to the Comsmsistee and Ethun: Hautert by malding approximately $30,000 in
disbursemenis to Burnbam Sirategios fior poovidigg serviees to his sec’s eampaign. Thix
allegation is also based on a news article mentioned in the complaint. POLITICO reported that the
former Speaker receives $40,000 a month in taxpayer dollars to maintain an office and cover his
expenses (per a law that provides five years of benefits for former speakers). Former Speaker
Gets Pricey Perks, PoLITICO, Jake Sherman and John Bresnahan, 12/21/09. According to the
news article, “House disbursement records show that the office is spending an additional $2,000
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per month in taxpayer money on a consulting firm, Burnham Strategies, that is run by several of
Hastert’s former staffers, including Hahn. Altogether, the firm was paid $30,000 through Sept.
30 of this year, records show.” /d. The complainant alleges that if former-Speaker Hastert
retained Bumnham Strategies to perform the services for his son’s campaign, then he may have
m;iememessivein-ldndwnm'buﬁonmtheCommitteeandBthmHuminviolaﬁmof
2U.S.C. § 441a(a)(1), and the Conmnittee and Etimn Hadtert may have received an excessive in-
kind contribution in violatian of 2 1J.8.C. § 441a(f), and aim failat to disclese that invkind
contributioa in vislation af 2 U.S_.C.§434(b)(2). Complaint, at 2 and 4.

The joint response filed by counsel on behalf of all named respondents denies that
Burnham Strategies oversaw the campaign or that Burnham Strategies provided any in-kind
benefits to the Committee.’ Response, dated May 4, 2010, at 2. The response contends that the |
factual references in the complaint are drawn from “hearsay accounts of newspaper articles,” and
“have absolutely no basis in fact.” Id., at 1. Specifically, respondents maintain that the
Commission should not investigate this matter because the complainant “seeks to extrapolate
from the potential that if certain facts as may be inferred from a newspaper article are true, there is
& poesibiity tast a campalgn fincorce violation muy havws ovswrret,” AV, (Emplmats in original).
The rosponse stuiss that “‘even if” Fond Hahn assisted with the oreastion of n single neess release
and responded to a cauple of saodia calls, the= thst wark comstitvied “incolentat voluatonr
activity” as defined by 11 CFR. § 100.74. Id., at 2. Fuether, “cven if” these volunteer activities

were performed at Mr. Hahn's place of work, the use of corporate facilities does not constitute an

3 We received two responses from respondents in this matter. The first response is filed on behalf of the Committee,
its treasurer and Ethan Hastert dated April 1, 2010. The second is a combined response filed on behalf of all
respsudeats dangl My 4, 201, Bath respomiss sre sahwiilly the sascet For paepoues of comeeniencs, i fids
Report we cite to the later response.
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in-kind contribution unless they are more than “incidental” (greater than one hour per week or
four hours per month). Id; see also 11 C.F.R. § 114.9(a). In response to the allegations that
former-Speaker Hastert may have made an excessive in-kind contribution to the Committee, the
response contends that the congressionally-authorized expenditures by the former Speaker are
irrelevant, not based on any factual support, and should be “disregarded.” Response, dated May 4,
2010, 12, fa. 1. |

B. Legal Analysls

1. Burpham Strategies
Based on the available information, it does not appear that Burnham Strategies made any

contribution, let alone an excessive or prohibited contribution, to the Committee or Ethan
Hastert. The Act defines the term “contribution” as including “any gift, subscription, loan,
advance, or deposit of money or anything of value made by any person for the purpose of
influencing any election for federal office.” 2 U.S.C. § 431(8)(A)Xi). “Anything of value”
includes all in-kind contributions, and the provision of any goods and services without charge or
at a churge less than the usual and normal charge for such goods and serviees is considered a
contribution. 11 C.F.R. § 100.52(dX1). “Usual and asrmal charge for servicw™ means the
ummlﬂlynmblemmiﬁqattheﬁm. 11 CF.R. § 180.52(d)(2). The contributien
limit during tiwe 2009-2010 election cycle for the amamnt an individual may give to camh
candidate or condidate cammittee per fedasal election is $2,400. See 2 U.S.C. § 441a(a)(1) and
11 CFR. § 110.1. The Act prohibits corporations from using gencral treasury funds to make a
contribution in connection with federal elections. 2 U.S.C. § 441b(a).

There is no information suggesting that Burnham Strategies, as a business entity, provided -
any services to the Committee or Ethan Hastert. The complaint’s allegations are based entirely on
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two news articles, and those articles ultimately reported that Burnham Strategies did not provide
the services as alleged. The first news article mentioned in the complaint reporting that Burnham
Strategies is “overseeing the campaign” is clarified in the second article mentioned in the
complaint, which reports that the company ultimately decided not to oversee the campaign. See
the January 21 article. Moreover, the response expressly denies the factual allegations that
Bumnham Strategios was oversening Bthan Haswrt’s semapmign. See Responme, dated Iay 4, 2010,
at 1 and 2; see aim MiJR 6023(Toim MaCain 2008, «f al.) (no remsan to baiieve fimding whemn the
alizgatious inh the casnplaint lacked sufficient facts to cootradict the roprasensations arade in the
respanse). Since it does not sppear that Burnham Strategies, as a business entity, performed
services for the Committee, it did not make an excessive in-kind contribution or a prohibited
corporate contribution, even if the company elected to be treated by the Internal Revenue Service
as a corporation. See 11 C.F.R. § 110.1(g)(3). Accordingly, we recommend that the Commission
find no reason to believe Bumham Strategics Group, LLC made an excessive in-kind contribution
or a prohibited corporate contribution in violation of 2 U.S.C. §§ 441a(a)(1) or 441b(a) in this
matter.
2. Brad Halin

It appears that any work Mr. Hahn did for the committee was volunteer work and would
not be considered a contribution under the Act. Excluded from the definition of contribution is
“the value of services provided without compensation by any individual who volunteers on
behalf of a candidate or political committee.” 2 U.S.C. § 431(8)}B)(i) and 11 C.F.R. § 100.74.
The complaint alleges that the work done by Mr. Hahn individually did not constitute volunteer
services because the work was performed in contemplation of Burnham Strategies being retained

to manage the campaign. See Complaint, at 3. There is no basis in the complaint for this
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allegation other than the news articles mentioned in the complaint. However, based on our
review of these news articles and the response, it appears that any work Mr. Hahn individually
performed on behalf of the Committee was volunteer work. According to one of the news
articles, Mr. Hahn performed the work because “he knew Ethan and supported him. It wasn’t to
getpaid.” See the January 21 article. Moreover, it appears from the article that Mr. Hahn
performed minimal services, (e.g., writing one press release thét “took him probably 10 minutes”
and fielding “a coople” of medin cadls). /d. There is no infirmasting confiraring weticsr Mr.
Habn useil corpomte facilities to perfoxma these services. However, even if he did, it appears that
his services were occasional, isolated, or incidental (e.g., not exceeding one hour a week er four
hours per month), and therefore would have met the safe harbor for use of corporate facilities by
an individual volunteering for a federal election. See 11 C.F.R. § 114.9(a)(1) and (2). Thus, it
appears that the services rendered by Mr. Hahn to the Committee constituted volunteer services
and would not be considered a contribution under the Act. See 2 U.S.C. § 431(8XB)() and 11
C.F.R. § 100.74. Therefore, we recommend that the Commission find no reason to believe Brad
Hahn made an excessive in-kind contribution in violation of 2 U.S.C. § 441a(a)1).
3. J. Demmis Havtwrt

Theze is no infecmation copmecting the fcamer-Spanket’s alieged payments to Bumhsm
Strategies to any work. that the company or Mr. Hahn may have done for his son’s campaign.
Complainant menely speculates that the farmer Speakar’s House disbursements reports disclosing
payments to Burnham Strategies may have been for work done on the Ethan Hastert campaign.
The complaint states that “}f the former-Speaker paid Burnham Strategies to perform
communications services for his son’s campaign as part of this arrangement, these payments are
an in-kind contribution from father to son.” Complaint, at 4 (emphasis added). However, the
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complaint alleges no specific facts, other than the payments the former Speaker made to Bumham
Strategies, and these facts, standing alone, do not imply that any of those payments were for work
done for Ethan Hastert’s campaign. Therefore, the complaint did not allege “sufficient specific
facts” that, if proven would constitute an excessive in-kind contribution. See MUR 5342 (U.S.
Chamber of Commerce, et al.) (no reason to believe finding when the complaint did not allege
sufficient specific facts thut, if proven, would constitute prehibited corporate expenditures). In
addititin, the reeppes muintaies thnt the amplsint’s wisgations that the espeaiitares by fomwer-
Speéine Hastect constituts in-kind sontsibutians to his son’s campaign are not beaed on zny
factual support and should be “disregarded.” Resgonse, dated May 4, 2010, at 2, fn. 1. Based on
the foregoing, we recommend that the Commission find no reason to believe the former Speaker
J. Dennis Hastert made an excessive in-kind contribution in violation of 2 U.S.C. § 441a(a)(1).
4. The Committee and Ethan Hastert

Candidates and political committees are prohibited from knowingly accepting a
contribution made in excess of the contribution limitations set forth in the Act. 2 U.S.C.
§ 441a(f). The Act also prohibits candidates and political committees from knowingly accepting
coutributions fom cerporations made with their genwal treazury fualls. 2 U.S.C. § 441b(a).
Esach treasurer of a political commitese is seguised to file reports of senzips ami dinbrursomerss in
acoeniance weith the prowisions ef the Aet end hiail disclass, emang ather thingg, the total
amount of all receipts including contrituitions received from pessons other thax palitical
committees. 2 U.S.C. §§ 434(a) and 434(b)(2).

Given that it does not appear that Burnham Strategies, Brad Hahn, or J. Dennis Hastert
made any “contribution” as defined by the Act in this matter to the Committee or Ethan Hastert,
it follows that the Committee and Ethan Hastert did not receive any excessive in-kind or
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prohibited corporate contributions from the respondents, and the Committee did not violate the

Act’s disclosure requirements by failing to report such contributions. Therefore, we recommend

that the Commission find no reason to believe that Ethan Hastert for Congress Committee and

Larry Nelson, in his official capacity as treasurer, and Ethan Hastert violated 2 U.S.C. §§ 441a(f)

and 441b(a) and no reason to believe Ethan Hastert for Congress Committee and Larry Nelson, in

his official capacity as t’easurer, violated 2 U.S.C. § 434(b)(2).
Il. RECOMMENDATIONS

1.

Find no reason to believe that Ethan Hastert for Congress Committee and Larry
Nelson, in his official capacity as treasurer, violated 2 U.S.C. §§ 441a(f), 441b(a) and
434(b)X2)-

Find no reason to believe Ethan Hastert violated 2 U.S.C. §§ 441a(f) and 441b(a).

Find no reason to belicve Burnham Strategies Group, LLC violated 2 U.S.C.
§§ 441a(a)(1) and 441b(a).

Find no reason to helicve Brad Hakn violated 2 U.8.C. § 441a(a)(1).
Find no reason to believe J. Dennis Hastert violated 2 U.S.C. § 441a(a)(1).
Approve the attached Factual and Legal Analyses.

Approve the appropriate letters.
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8. Close the file.
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